Bob Ferguson

ATTORNEY GENERAL OF WASHINGTON

1125 Washington Street SE « PO Box 40100 « Olympia WA 98504-0100

June 19, 2013

The Honorable James .. McIntire
State Treasurer

PO Box 40200

Olympia, WA 98504-0200

Dear Treasurer Mclntire:
You have requested an opinion on the following paraphrased questions:

1. In view of the responsibilities assigned to the office of the state
treasurer, may the treasurer’s office continue to operate
notwithstanding article VIII, section 4 of the Washington Constitution
and RCW 43.88.130 if a 2013-15 operating budget is not enacted by
July 1,2013?

2. If so, may the obligations incurred by operating the treasurer’s office
after June 30, 2013, be paid out of a subsequent appropriation?

BRIEF ANSWER

Yes, to both questions. A limited class of state agencies and programs would be required
to continue to operate even in the unlikely event that the legislature fails to enact a state
operating budget before the beginning of the next fiscal biennium. These include agencies
funded through the already-enacted transportation budget, agencies funded through
unappropriated sources, and a limited set of agencies performing functions that are mandated by
constitutional principles or federal law. To the extent that other agencies continue to operate for
these reasons, the office of the state treasurer is also legally required to continue to operate to the
extent that the treasurer’s functions are indispensable to the functions of those other agencies. I
see no legal impediment to paying related costs from a subsequent appropriation, provided, of
course, that doing so is consistent with the terms of a subsequent budget act.!

I have completed this opinion extremely quickly because of the short time available for engaging in
contingency planning and the severe and immediate consequences that could occur if no budget is enacted. Your
request for an expedited opinion was reasonable under these unusual circumstances, but I do not anticipate that
future occasions will arise for completing an opinion within such a condensed timeframe.



ATTORNEY GENERAL OF WASHINGTON

The Honorable James L. McIntire
June 19, 2013
Page 2

BACKGROUND

Before turning to your questions, it is helpful to review the context in which your
questions are posed. As of the date of this informal opinion, the legislature has not yet adopted
an operating budget for the 2013-15 fiscal biennium. The appropriations set forth in the 2011-13
fiscal biennium expire June 30, 2013. Laws of 2011, Ist Spec. Sess., ch. 50, § 1. Whether or not
an operating budget is enacted, a limited range of state programs will continue to function and
will require that payments be processed. In posing your questions, you provided the following
background as to the role of your office regarding public funds:

The Office of the State Treasurer (OST), by law, has the responsibility to receive,
keep, and disburse public funds. No payments, regardless of whether they are
constitutionally mandated, required by federal law, or required as the result of a
fiduciary obligation, can be made out of the state treasury or treasury trust
accounts if OST cannot operate. In addition, OST cannot meet its obligation to
keep public funds safe and secure through proper investment and cash
management if it cannot operate.

The Washington Constitution establishes the treasurer as an independently elected
executive branch officer. Const. art. III, § 1. As you further explain, the treasurer manages,
among other functions, all state tax receipts and state transportation funds, and maintains
ongoing compliance with federal tax and securities laws. State law requires the treasurer to
provide daily oversight of state finances. See, e.g., RCW 43.08.135 (the treasurer ‘“shall
maintain at all times” sufficient liquidity to meet the operational needs of state government); see
also RCW 43.01.050, .060 (requiring the treasurer to oversee the daily remittance of taxes and
fees).

State funds cannot be disbursed out of the treasury for any purpose without action by the
treasurer. As you explain, your office “manages several hundred funds and accounts, some in
the state treasury and some in the custody of the treasurer.” These treasurer’s trust funds are not
subject to legislative appropriation, but are commingled and invested for cash management
purposes with treasury funds. RCW 43.79A.040.

ANALYSIS

1. In view of the responsibilities assigned to the office of the state treasurer, may the
treasurer’s office continue to operate notwithstanding article VIII, section 4 of the
Washington Constitution and RCW 43.88.130 if a 2013-15 operating budget is not
enacted by July 1, 2013?

You ask whether your office may remain open in the absence of a state operating budget
for various purposes that support state functions that do not directly depend upon the enactment
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of a state operating budget. For the reasons set forth below, you not only may keep your office
open for such purposes, but you are legally required to do so.

The Washington legislature has never failed to enact an operating budget before the
beginning of a new fiscal biennium.? 1 assume that they will timely pass a budget again this
year, but I provide this opinion in response to your request in order to facilitate contingency
planning in the unlikely event that an operating budget is not in place on July 1, 2013. See
RCW 43.88.020(7) (the ensuing fiscal biennium begins July 1, 2013). This office has offered
similar advice under similar circumstances in the past, and does so now in order to assist with
your planning. See AGLO 1977 No. 11 (considering the status of obligations incurred in the
absence of a state operating budget).

Two general principles guide the consideration of your question. The first principle is the
general rule that legislative appropriations are necessary in order to spend money or incur
financial obligations. The second principle is that, despite the first principle, under the
circumstances in which you pose your question, there clearly will be agencies and programs
within state government that must continue to operate during the next biennium whether or not
the legislature timely adopts an operating budget.

The Washington Constitution states:

No moneys shall ever be paid out of the treasury of this state, or any of its
funds, or any of the funds under its management, except in pursuance of an
appropriation by law[.]

Const. art. VIII, § 4. Thus, as a general rule, an appropriation is necessary in order to pay money
out of the treasury. Washington Ass’n of Neighborhood Stores v. State, 149 Wn.2d 359, 365,
70 P.3d 920 (2003). The Washington Supreme Court has long recognized the purpose of this
rule as being “*‘to secure to the legislative department of the government the exclusive power of
deciding how, when, and for what purposes the public funds shall be applied in carrying on the
government.’” Id. (quoting State ex rel. Peel v. Clausen, 94 Wash. 166, 173, 162 P. 1 (1917)).

The legislature has established a corollary principle by statute, prohibiting any agency
from incurring financial obligations except pursuant to appropriation. RCW 43.88.130 (*No
agency shall expend or contract to expend any money or incur any liability in excess of the
amounts appropriated for that purpose[.]”); see also AGLO 1977 No. 11, at 2-3 (describing the

2 As an historical note, in 1951 the state was without a budget for two brief periods, first after the governor
vetoed a budget enacted shortly before the new biennium began, and again after the Washington Supreme Court
invalidated the operating budget enacted after the veto. Don Brazier, History of the Washington Legislature 1854-
1963, at 148 (2000) (describing the events of 1951 relating to the operating budget) (also available online at
http://www.leg.wa.gov/History/Legislative/Documents/HistoryOfTheLeg.pdf (last visited June 19, 2013)); see also
Power, Inc. v. Huntley, 39 Wn.2d 191, 204-05, 235 P.2d 173 (1951) (invalidating the state operating budget).
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general requirement for appropriations to expend funds or incur financial obligations).
Accordingly, “agencies may not continue to spend once their appropriation has been exhausted.”
Washington Ass’n of Neighborhood Stores, 149 Wn.2d at 365.

If these were the only applicable legal provisions, the answer to your question would be
that you may not keep your office open in the absence of a state operating budget providing
appropriations to fund its operation. As noted, however, under the circumstances there clearly
will be agencies and programs within state government that continue to operate, and the services
of your office will be indispensable to the performance of their legally-mandated functions. This
is the case for several reasons, the first of which is that the legislature has enacted a
transportation budget, setting forth appropriations for transportation agencies and transportation
purposes. Laws of 2013, ch. 306. Agencies funded through that legislation will, accordingly,
continue to function, whether or not an operating budget is enacted.

Additionally, the limitation of article VIII, section 4 of the Washington Constitution and
RCW 43.88.130 apply only to funds subject to appropriation. Some agencies and programs
operate from unappropriated funds, and presumably will continue to do so without regard to the
enactment of an operating budget. For example, the legislature has established certain trust
funds by statute, from which agencies can expend funds for designated purposes without
appropriation. “Said trust funds shall include, but shall not be limited to, the accident fund,
medical aid fund, retirement system fund, Washington state patrol retirement fund and
unemployment trust fund.” RCW 43.88.180. More generally, funds placed into unappropriated
special accounts may be disbursed without appropriation. See King Cnty. v. Taxpayers of King
Cnty., 133 Wn.2d 584, 605, 949 P.2d 1260 (1997) (discussing distribution to local governments
of tax revenue deposited into a special fund for that purpose); see also Mun. of Metro. Seattle v.
O’Brien, 86 Wn.2d 339, 345, 544 P.2d 729 (1976) (describing “the commonsense interpretation
by this court that the Treasurer may be made custodian of particular funds of a proprietary nature
which are held for a specific purpose” and not subject to appropriation). The legislature has also
authorized the creation, with approval of the office of financial management, of certain funds
outside the state treasury. RCW 43.88.195. Notable examples include funds available to
cover some expenditures of state institutions of higher education. RCW 43.88.195; see also
AGLO 1977 No. 11, at 4 (describing universities as an example of agencies authorized to expend
from “local funds”).

Additional obligations for state agencies to remain open and incurring financial
obligations could arise from constitutional requirements or from provisions of federal law. For
example, courts have recognized that prisoners who are involuntarily confined in state penal
institutions have rights to certain basic services, such as food and medical care.’ Similarly,
patients involuntarily confined to other state institutions, such as those for the mentally ill, may

3 See, e. 2., LeMaire v. Maass, 12 F.3d 1444, 1456 (9th Cir. 1993) (food); McElyea v. Babbitt, 833 F.2d
196, 198 (9th Cir. 1987) (food); see also Estelle v. Gamble, 429 U.S. 97, 105 (1976) (medical care).
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also have constitutional rights to continued care despite a budgetary impasse. See Const. art.
X111, § 1; Youngberg v. Romeo, 457 U.S. 307, 324 (1982). 1 do not attempt in this analysis to list
comprehensively all instances in which constitutional rights to continued care or service may
give rise to a constitutional obligation for particular agencies to continue at least some operations
notwithstanding the absence of an operating budget, but rather point this out merely to indicate
that such circumstances exist.

Federal law also may require that additional state agencies or programs continue to
operate certain activities. Such requirements could prevail over the state law requirement for an
appropriation to pay or incur financial obligations. U.S. Const. art. VI (supremacy clause).
Washington’s budget and accounting act recognizes this principle, providing that:

If any part of this chapter shall be found to be in conflict with federal
requirements which are a prescribed condition to the allocation of federal funds to
the state, such conflicting part of this chapter is hereby declared to be inoperative
solely to the extent of such conflict and with respect to the agencies directly
affected, and such finding or determination shall not affect the operation of the
remainder of this chapter in its application to the agencies concerned.

RCW 43.88.220. This statute has the effect of allowing some state agencies to continue to incur
financial liabilities to the extent necessary to preclude jeopardizing the receipt of federal funds.
RCW 43.88.220.

There are instances in which federal law places an obligation on the state to promptly
make payment of public funds by virtue of the state’s agreement to participate in a federal
program and accept federal funds. To illustrate with a single example, the federal food
stamp program requires states to provide benefits for qualified extremely low income households
on a timely basis. See 7 U.S.C. § 2020; see also 7 CF.R. § 274.2(d). Having chosen to
participate in the food stamp program, the state is mandated to comply with federal requirements.
Withrow v. Concannon, 942 F.2d 1385, 1386 (9th Cir. 1991) (citing King v. Smith, 392 U.S. 309,
316 (1968)).

It is, accordingly, clear that at least three categories of state agencies and programs would
remain in operation even if the legislature fails to enact a state operating budget by July 1, 2013.
These include agencies and programs funded through the transportation budget, agencies and
programs funded through unappropriated sources, and agencies and programs the continued
operation of which is mandated either constitutionally or by federal law.

The office of the state treasurer does not fall directly into any of those three categories.
Moreover, the treasurer’s office is funded through a treasury account. RCW 43.08.190
(establishing the treasurer’s service fund). Funds from this account are expended only pursuant
to legislative appropriation. RCW 43.08.200.
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The continued operation of your office is, however, indispensable to the continued
operation of those agencies required to remain in operation. Your office, accordingly, needs to
remain operational with the staffing that you reasonably judge necessary to meet these
obligations. The duties of your office include, among others, disbursing public funds in the
manner provided by law. RCW 43.08.010(2). As you note in posing your question, the treasurer
is also responsible for keeping state funds safe and secure, overseeing certain financial
operations, and managing state debt. RCW 43.08.010; see also RCW 43.08.015 (describing cash
management duties). These functions interrelate and intertwine. I understand that, as a practical
matter, the continued operation of your office is necessary to the continued operation of other
state agencies that are required to continue operating. Stated at its most basic level, without the
continued operation of the treasurer’s office, those agen01es required to continue operating could
not pay their employees, vendors, or public clientele. *

If constitutional principles or the mandate of federal law require various state agencies to
continue providing particular programs or services, such obligations cannot be logically
restricted to those agencies that directly provide them. If agencies cannot provide required
services without financial services or access to funds that can only be provided by the treasurer’s
office, then the obligation for those agencies to continue to operate would logically extend to the
office of the treasurer. Cf Brown v. Vail, 169 Wn.2d 318, 330, 237 P.3d 263 (2010) (concluding
that an agency’s authority to perform a function implies authority to utilize the means necessary
to accomplish that function). To put the matter a different way, when certain functions are
mandated constitutionally or by federal law, it does not matter for purposes of complying with
that mandate how the state divides its operations organizationally. Logically, if the state is
obligated to pay, for example, food stamp benefits, it does not matter whether the financial
transaction is completed by the same agency that administers the program or by a different
agency.

I reach this conclusion only in the context in which your question is posed. That is, my
conclusion applies in the absence of a state operating budget, with the result that the legislature
has not enacted any appropriations for your office at all. The conclusion could well be different
if, during a biennium, your office simply spent its entire appropriation before the end of the fiscal
period. See RCW 43.88.130 (prohibiting agencies from incurring financial obligations “in
excess of the amounts appropriated for that purpose”). This suggests a limit to the logic

employed in this analysis.

4 This opinion addresses only your office, but its logic could extend to other agencies that similarly offer
centralized services to the extent that those services are similarly necessary for the operation of agencies that
continue to operate during a budget impasse. [ mention this not to fully consider the extent to which similar
conclusions might apply to other agencies, but merely to note the possibility. Possible examples could include
payroll-related functions of the department of enterprise services (RCW 43.19.903), technological infrastructure
provided by consolidated technology services (RCW 43.105.052), and investment management by the state
investment board (RCW 43.33A.010).
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To the extent the treasurer’s services are indispensable to the operation of other state
agencies that continue operating in the absence of a state operating budget, the treasurer must
provide those services. This is so even though the office of the treasurer is funded through
appropriations from the treasurer’s service fund.

2. If so, may the obligations incurred by operating the treasurer’s office after June 30,
2013, be paid out of a subsequent appropriation?

Your second question contemplates the possibility of a later budget act that retroactively
appropriates funds to pay the expenses that your office incurs during a budget impasse. Isee no
constitutional obstacle to paying those expenses pursuant to a later act that retroactively
appropriates funds for that purpose. “‘Unquestionably, the Legislature has the power to enact a
retrospective statute, unless the statute contravenes some constitutional inhibition.””
Washington State Farm Bureau Fed'n v. Gregoire, 162 Wn.2d 284, 302-03, 174 P.3d 1142
(2007) (footnote omitted) (quoting Lawson v. State, 107 Wn.2d 444, 454, 730 P.2d 1308 (1986)).
An operating budget phrased in terms similar to prior budgets may so provide of its own terms.
See, e.g., Laws of 2011, 1st Spec. Sess., ch. 50, § 1 (authorizing expenditures “for the fiscal
biennium beginning July 1, 2011, and ending June 30, 2013”). There would seem to be no
constraint against the legislature retroactively appropriating funds. See AGLO 1978 No. 3, at 2
(concluding that state statutes cannot constrain legislative authority). Of course, such payment
could only be made if it is consistent with the terms of the applicable budget act.

The most obvious argument to the contrary might be based upon the constitutional
prohibitions against the gift or loan of public funds. Const. art. VIII, §§ 5, 7. But the
prohibitions against the gifting or lending of public funds do not apply to gifts and loans to
governmental entities whose functions are wholly public. Rands v. Clarke Cnty., 79 Wash. 152,
157, 139 P. 1090 (1914); see also State ex rel. Washington Toll Bridge Auth. v. Yelle, 56 Wn.2d
86, 104, 351 P.2d 493 (1960); Anderson v. O’Brien, 84 Wn.2d 64, 66, 524 P.2d 390 (1974). For
this reason, the prohibitions against gifts and loans of public funds pose no impediment to paying
for public functions through a subsequent appropriation.

I trust that the foregoing will be useful to you. This is an informal opinion and will not
be published as an Opinion of the Attorney General.

Sincerely,

% J1 g

JEFFREY T. EVEN
Deputy Solicitor General
(360)-586-0728
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